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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATEOF ILLINOIS

MIDWEST GENERATION,LLC, )
CRAWFORD GENERATINGSTATION )

)
Petitioner, )

) PCBNo, 2006-056
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE

To: DorothyGunn,Clerk SheldonA. Zabel
illinois Pollution ControlBoard KathleenC. Bassi
100 WestRandolphStreet StephenJ. Bonebrake
Suite 11-500 JoshuaR. More
Chicago,illinois 60601 KavitaM. Patel

SchifiHardin,LLP
BradleyP. Halloran 6600SearsTower
HearingOfficer 233 SouthWackerDrive
JamesR. ThompsonCenter, Chicago,illinois 60606
Suite 11-500
100 WestRandolphStreet
Chicago,illinois 60601

PLEASETAKE NOTICEthatI havetodayelectronicallyfiled with theOffice of
theClerkofthe Illinois Pollution ControlBoardtheAPPEARANCES,MOTION IN
OPPOSITIONTO PETITIONER’SREQUESTFOR STAY andAFFIDAVIT ofthe
Respondent,illinois EnvironmentalProtectionAgency,a copyofwhich is herewith
servedupontheassignedHearingOfficer andtheattorneysfor thePetitioner.

Róspectfullysubmittedby,

72i%w
Robb H. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OF THE STATE OFILLINOIS

MIDWEST GENERATION,LLC, )
CRAWFORD GENERATINGSTATION

)
Petitioner, )

) PCBNo.2006-056
V. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobbH. Laymanandentershis appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneofits

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

RobbH. Layman
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, illinois 62794-9276
(217) 524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

MIDWEST GENERATION,LLC, )
CRAWFORD GENERATINGSTATION )

)
Petitioner, )

) PCBNo. 2006-056
V. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESSally Carterandentersherappearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneof its

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

Sally~rter
AssistantCounsel

Dated:November18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, illinois 62794-9276
(217)782-5544
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

MIDWEST GENERATION,LLC, )
CRAWFORD GENERATINGSTATION )

)
Petitioner, )

) PCBNo. 2006-056
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION IN OPPOSITIONTO

PETITIONER’SREQUESTFORSTAY

NOW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY(“Illinois EPA”), by andthroughits attorneys,andmovestheIllinois Pollution

Control Board(“Board”) to denythePetitioner’s,MH)WESTGENERATION,LLC,

(hereinafter“Midwest Generation”or“Petitioner”), requestfor a stayoftheeffectiveness

oftheCleanAir Act PermitProgram(“CAAPP”) permit issuedin theabove-captioned

matter.

INTRODUCTION

Acting in accordancewith its authorityundertheCAAPP provisionsofthe

Illinois EnvironmentalProtectionAct (hereinafter“Act”), 415ILCS5/39.5(2004).the

Illinois EPAissueda CAAPPpermit to Midwest Generationon September29, 2005.

Thepermitauthorizedtheoperationof anelectricalpowergenerationfacility knownas

theCrawfordGeneratingStation. The facility is locatedat 3501 SouthPulaskiRoadin

Chicago,Illinois.

I



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 18, 2005

OnNovember2, 2005,attorneysfor thePetitionerfiled this appeal(hereinafter

‘Petition”) with theBoardchallengingcertainpermit conditionscontainedwithin the

CAAPPpermit issuedby the Illinois EPA. The Illinois EPAreceivedan electronic

versionoftheappealon thesamedate. Formalnoticeoftheappealwas serveduponthe

illinois EPA on November4, 2005.

As partofits Petition,Midwest Generationseeksastayof theeffectivenessofthe

entireCAAPPpermit,citing two principalgroundsfor its requestedrelief. First,

Petitionerallegesthat theCAAPPpermit is subjectto theautomaticstayprovisionof the

illinois AdministrativeProcedureAct (“APR’), 5 JLCS100/10-65(b)(2004). As an

alternativebasisfor ablanketstayoftheCAAPPpermit, Petitionerallegesfactsintended

to supporttheBoard’suseof its discretionarystayauthority.

In accordancewith theBoard’sproceduralrequirements,the illinois EPAmayfile

aresponseto anymotionwithin 14 daysafterserviceofthemotion. See,35 IlL Adm.

Code 101.500(d).

ARGUMENT

Theillinois EPAurgestheBoardto denyPetitioner’srequestfor astayofthe

effectivenessoftheentireCAAPPpermit. For reasonsthatareexplainedin detailbelow,

Petitionercannotavail itselfoftheprotectionsaffordedby theAPA’s automaticstay

provisionasamatterof law. Further,Petitionerhasfailed to demonstratesufficient

justification fortheBoardto grantablanketstayoftheCAAPPpermit underits

discretionarystayauthority. Given theabsenceof analternativerequestby Petitioner

seekingeithera stayofcontestedCAAPP permit conditionsor anyotherreliefdeemed

justandappropriate,theBoardshoulddeclineto grantanystayreliefwhatsoever.
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I. TheCAAPPpermitissued by the Illinois EPAshould notbe stayedin
its entiretyby reasonoftheAPA’s automaticstayprovision.

The first argumentraisedby Petitionermaintainsthat theCAAPPpennitin this

proceedingis subjectto theautomaticstayprovisionoftheAPA. See,Petitionat pages

5-6, TheautomaticstayprovisionundertheAPA governsadministrativeproceedings

involving licensing,including a “new licensewith referenceto anyactivity ofa

continuingnature.” See,5 ILCS100/10-65(b). TheCAAPP permit atissuein this

proceedinggovernsemissions-relatedactivitiesat anexisting,majorstationarysourcein

illinois. Accordingly,the illinois EPAdoesnot disputethat theCAAPPpennit is

synonymouswith a licensethat is ofacontinuingnature.Seealso, 5 ILCS100/1-35

(2004)(defining“license”as the “whole orpartof anyagencypermit... requiredby

law”).

In its argument,Petitionerpostulatesthat theAPA automaticallystaysthe

effectivenessoftheCAAPPpermituntil aftertheBoardhasrendereda final adjudication

on themeritsofthis appeal. Citing to aThird District AppellateCourtruling from over

two decadesago,PetitionerreasonsthattheAPA’s stayprovisioncontinuesto apply

throughoutthedurationof thependingappealbecauseit is theBoard,not theillinois

EPA, that makesthe “final agencydecision”on thepermit. See,Borg-Warner

Corporation v. Mauzy.427N.E.2d415,56111.Dec. 335 (
3

S Dist. 1981). Thestay

provisionwould alsoapparentlyensurethat thePetitionercontinuesto abideby theterms

of“the existing license[which] shallcontinuein lull forceandeffect.” See,5 ILCS

100/1-65(b)(2004). In this case,that“existing license’is theunderlyingStateoperating
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permits’ that havebeenseparatelygoverningthe facility’s operationssincetheIllinois

EPA’soriginal receiptofthepermitapplication.See,415 JLCS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovision in the

contextofarenewalfor aNationalPollutantDischargeElimination System(“NPDES”)

permit soughtbeforetheIllinois EPA. Notably,thecourtobserved:

“A final decision,in thesenseof afinal andbindingdecisioncomingout ofthe
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbe forthcomingin the instantcaseuntil thePCBruleson the
permit application.”

Borg-Warner.56 Ill. Dec.at341. The illinois EPA concedesthattheBorg-Warner

decisionmaystill reflect goodlaw and that it probablywarrants,in theappropriatecase,

applicationofthedoctrineofstaredecisisby illinois courta Moreover,the Illinois EPA

observesthat the ruling is apparentlyin perfectharmonywith othersubsequentdecisions

byIllinois courtsthat addressedtherespectiverolesofthe Illinois EPA andtheBoardin

permittingmattersundertheAct. In this regard,theIllinois EPAis filly cognizantofthe

“administrativecontinuum”thatexistswith respectto theBoardin mostpermitting

matters,andtheCAAPPprogramitselfdoesnot reveal theGeneralAssembly’s

intentionsto changethisadministrativearrangement.See,illinois EPAv. illinois

Pollution ControlBoard, 486 NE2d293, 294 (3” Dist. 1985),affirmed,Illinois EPAv.

illinois Pollution ControlBoard, 503 NE2d343,345 (ill. 1986);ESGWatts, Inc., v.

Illinois Pollution Control Board, 676 N.E.2d299, 304 (
3

Td Dist. 1997). Thus, it is the

Board’sdecisionin reviewingwhetheraCAAPPpermitshouldissuethatultimately

determineswhenthepermitbecomesfinal.

In limited situations,it is possiblethat a facility’s operationduring thependingreviewoftheCAAPP
permitapplication wasalsoauthdrizedin a Stateconstruction permit.
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While theBorg-Warner opinionmayoffer someinterestingreading,it doesnot

providea properprecedentin thiscase.Thisconclusioncanbe arrivedbecausetheAPA

simplydoesnotapplyto theseCAAPPpermit appealproceedings.Foronereason,the

APA’svariousprovisionsshouldnot applywheretheGeneralAssemblyhaseffectively

exemptedthemfrom aparticularstatutoryscheme.Oneexampleofthisexerciseof

legislativediscretionis foundwith administrativecitations,whichunderSection31.1 of

theAct arenot subjectto thecontestedcaseprovisionsoftheAPA. See,415ILCS

5/31.1(e)(2004). In thecaseoftheAct’s CAAPPprovisions,asimilarbasisfor

exemptionis providedby thepermitseverabilityrequirementsthat governthe illinois

EPA’s issuanceof CAAPPpermits.

Section39.5(7)oftheIllinois CAAPPsetsforth requirementsgoverningthe

permit contentfor everyCAAPPpermit issuedby theillinois EPA. See generally, 415

ILCS 5/39.5(7) (2004). Section39.5(7)(i) oftheAct providesthat:

“EachCAAPPpermitissuedundersubsection10 ofthis Sectionshall includea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit
requirementsin theeventofachallengeto anyportionsof thepermit.”

415 ILCS 5/39.5(7)(i)(’2004). Thisprovisionrepresentssomethingmorethanthe trivial

or inconsequentialdictatesto an agencyin its administrationofa permitprogram.

Rather,it clearlycontemplatesa legal effectuponapermittingactionthat extendsbeyond

thescopeofthepermit’s terms. In otherwords,theGeneralAssemblywasnot simply

speakingto theIllinois EPAbut, rather,to a largeraudience.By observingthata

componentof a CAAPPpermit shallretaina “continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsof aCAAPPpermit mustcontinueto survive

notwithstandinga challengeto thepermit’sothertenns. This languagesignifiesan
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unambiguousintentto exemptsomesegmentoftheCA.APPpermit from anykind of

protectivestayduringthepermit appealprocess.Forthis reason,theautomaticstay

provisionoftheMA cannotbe saidto governCAAPPpermits issuedpursuantto the

Act.

TheBoardshouldalso rejectthePetitioner’sautomaticstayargumenton entirely

separategrounds.Petitionersuggeststhat theAPA’s automaticstayprovisionappliesby

virtueof thelicensingthat is beingobtainedthroughtheCAAPPpermittingprocess.

However,theAPA containsagrandfatheringclausethat specificallyexemptsan

administrativeagencythatpreviouslypossessed“existingproceduresonJuly 1, 1977” for

contestedcaseor licensingmatters. See,5 JLCS100/1-5(a)(’2004).Wheresuch

provisionswerein existenceprior to theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id.

ProceduralrulesMvebeenin placewith theBoardsinceshortlyafterits formal

creation.BecausethepermittingschemeestablishedbytheAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guidetheBoardin its

deliberations.Similar to thecurrentBoardproceduresfor pennittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providing specificrequirements

for thepermitappealprocess.Theywerethen,astheyaretoday,contestedcase

requirementsby virtue oftheirverynature.

TheearliestversionoftheBoard’sproceduralregulationswasadoptedon

October8, 1970 in theR70-4rulemakingandwassubsequentlypublishedby theillinois

Secretaryof State’soffice as“ProceduralRules.” Thoserulesincludedrequirementsfor

permit appeals,effectivethroughFebruary14, 1974,andtheyrequiredsuchproceedings

6



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 18, 2005

to beconductedaccordingto theBoard’sPartifi rulespertainingto enforcement.See,

Rule502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsofPartIll containedaplethoraofcontestedcase

requirements,includingprovisionsfor the filing of apetition (i.e.,Rule304),

authorizationfor hearing(i.e., Rule306),motion practice(i.e., Rule308),discovery(i.e.,

Rule313),conductofthe hearing(Rule318),presentationofevidence(i.e.,Rule321),

examinationofwitnesses(i.e., Rules324, 325 and327)andfinal disposition(i.e., Rule

322). A laterversionoftheserules,includingamendments,wasadoptedby theBoard

on August29, 1974.

The“ProceduralRules”that originallyguidedtheBoard in enforcementcasesand

permitappealsformedthebasicframeworkfor thecurrent-dayversionoftheBoard’s

proceduralregulationspromulgatedat 35 ill. Adm. Code 10 1-130. AlthoughtheBoard’s

proceduralrulesmayhaveevQlvedandexpandedovertime, thecorefeaturesofthe

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythesame,

includingthoserulesgoverningCAAPPpermit appeals.BecausetheBoardhadsuch

proceduresin placeprior to July 1, 1977, thoseprocedureseffectivelysecuredthe

Board’sexemptionfrom theAPA’s contestedcaserequirements.And so longasthose

underlyingprocedureshistoricallysatisfiedthegrandfatheringclause,it shouldnot matter

that theAct’s CAAPP programwasenactedsometwentyyearslater. After all, it is the

proceduresapplicableto contestedcasesandtheirpointoforigin that is relevantto this

analysis,not theadventofthepermittingprogramitself.2

2 Petitionermaycounterthat theBorg- Warner decisionis at oddswith this argumentandthatpartofthe

appellatecourt’sruling held that theAPA’s grandfatheringclausedid notapply to theBoard’srulesfor the
NPDESpermit Fogratit. Thecourt’s discussionon the issueof thegrandfatheringclauseis inappositehere.
The NPDESrulesat issuewerewritten in a way that conditionedtheireffectivenessupona futureevent.
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H. TheCAAPPpermitissuedby theIllinois EPAshould notbe stayedin
its entirety by reason of Petitioner’salleged justifications.

Separateandapartfrom its APA-relatedargument,PetitionerofferstheBoardan

alternativebasisfor grantingablanketstayof theCAAPPpermit. Specifically,

Petitionersuggeststhat theBoardstaytheentire CAAPPpermit aspartof its

discretionarystayauthority. See, Petition at pages6-& While the reasonsput forward

by Petitionermight havesufficedtojustify astayoftheCAAPPpermit’scontested

conditionshadonebeensought,Petitionerfails to demonstrateaclearandconvincing

needfor a broaderstay. Evenif thePetitionercouldmustermorepersuasivearguments

on this issue,the illinois EPAquestionswhethersuchan all-encompassingremedyis

appropriateunderanycircumstances.NotwithstandingtheBoard’srecentpracticein

otherCAAPPappeals,the illinois EPAhascometo regardblanketstaysof CA.APP

permitsasincongruouswith theaimsofthe illinois CAAPPandneedlesslyover-

protectivein light of attributescommonto theseappeals.

Section105.304(b)ofTitle 35 of theBoard’sproceduralregulationsprovidesthat

apetitionfor reviewof a CAMP permit mayincludearequestfor stay. The Boardhas

frequentlygrantedstaysin permitproceedings,oftenciting to thevariousfactors

consideredbyIllinois courts at commonlaw. The factorsthat areusuallyexaminedby

theBoardincludetheexistenceof a clearlyascertainableright that warrantsprotection,

irreparableinjury in theabsenceofa stay,the lackofan adequatelegal remedyanda

Whentheeventactuallytookplace,theeffectivenessof the rulesoccurredaftertheJuly 1, 1977, date
establishedin thegrandfatheringclause. More importantly, in addressingan issuethat wasnotcentral to
theappeal,theappellatecourtappearsto haveerroneouslyplacedtoomuchemphasison thesubstantive
permittingproceduresof theNPDESprogram,ratherthanthoseproceduresapplicableto theBoard’s
contestedcasehearings.A properconstructionof the APA demandsthat the focusbeplacedonthe
existingprocedures“specifically for contestedcasesor licensing.”S ILCS I00/I-S(a)(2004).
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probabilityofsuccesson themeritsofthecontroversy.See, Bridgestone/Firestone Of

road Tire Company v. illinois EPA, PCB 02-31 atpage3 (November1, 2001);

Community Landfill Company and City of Morris v. illinois EPA~PCBNo.01-48and01-

49 (consolidated)atpage5 (October19, 2000),citing Junkunc v. S.f. Advanced

Technology & Manufacturing, 498N.E.2d1179(
1

st Dist. 1986). However,theBoardhas

notedthat its considerationis not confinedexclusivelyto thosefactorsnormusteachone

ofthosefactorsbe consideredbytheBoardin everycase. See,Bridgestone/Firestoneat

page3.

TheBoardhascommonlyevaluatedstayrequestswith aneyetoward thenature

of the injury that might befall an applicantfrom havingto complywith permit conditions,

suchasthecompelledexpenditureof“significant resources,”AbitecCorporation v.

illinois EPA,PCBNo. 03-95atpageI (February20, 2003),or theeffectuallossof

appealrightsprior to a final legaldetermination.Bridgestone/Firestoneatpage3. The

Boardhasalsoaffordedspecialattentionto the “likelihood of environmentalharm” for

any staythatmaybe granted. See,Bridgestone/Firestoneat page3; AbitecCorporation

at 1; CommunityLandfill Companyand City ofMorris v. illinois EPA, atpage4.

i. Considerationoftraditionalfactors

Petitioner’sMotion touches,albeitsketchily,on someoftherelevantfactorsin

thisanalysis. See,Petition at pages6-8. The illinois EPAgenerallyacceptsthat

Petitionershouldnot berequiredto expendexorbitantcostsin complyingwith challenged

monitoring,reportingorrecord-keepingrequirementsoftheCA.APPpermit until afterit

isprovidedits proverbial“day in court.” Petitioner’sright of appeallikewiseshouldnot

be cutshortor renderedmootbecauseit wasunableto obtaina legal rulingbeforebeing

.9
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requiredto complywith thosetermsofthepermitthat aredeemedobjectionable.The

Illinois EPArecognizesthesereasonsasalegitimatebasisfor authorizingastayof

permitconditionscontestedon appeal.However,theyarenot at all instructiveto

Petitioner’sclaim thatastayoftheentireCAAPPpermitis needed.

Judgingby afair readingofthePetition,Petitionerhaschallengedarelatively

smallnumberoftheconditionscontainedin theoverallCAAPPpermit, thus leavingthe

lion’s shareofthepermitconditionsunaffectedby theappeal. Muchofthegistof

Petitioner’sappealpertainsto “periodicmonitoring,” includinga numberof provisions

dealingwith emissionstesting,reporting,record-keepingandmonitoringofemissions

that arepurportedlybeyondthescopeof the illinois EPA’s statutorypermit authority. If

thevastmajorityofthepermit’s termsareuncontested,it cannotlogically follow that the

absenceof a stayfor thoseconditionswill preventthePetitionerfrom exercisingaright

of appeal. Similarly, it is difficult to discernwhyPetitioner’scompliancewith

uncontestedpermit conditionswould causeirreparableharm,especiallyif onecan

assume,ashere,that thecruxof CAAPPpermittingrequirementswerecarriedover from

previously-existingStateoperatingpermits.3

TheIllinois EPAdoesnotdisputethat theCleanAir Act’s (“CAA”) TitleV program,which formed-the
frameworkfor the Illinois CAMP, requiresonly a marshallingofpre-existing“applicablerequirements”
intoa singleoperatingpermit for a majorsourceandthat it doesnotgenerallyauthorizenewsubstantive
requirements.See, Appalachian PowerCompanyt’. Illinois EPA, 208 F.3d 1015,1026-1027(D.C. Circuit,
2000);Ohio Public Interest Research Group v. Whitman, 386F.3d 792,794(

6
th Cit. 2004); In ye: Peabody

Western Coal Company, CAA AppealNo. 04-01,slip op.at6 (EAt February18, 2005). Asidefrom the
conditionslawfully imposedby the Illinois EPAfor periodicmonitoringandothermiscellaneousmatters,
the remainderof theCAAPPpermitshouldbecomprisedof thepre-existingrequirementsthatwere
previouslypermitted. A casualcomparisonof theCAAPPpermit andthePetitionsuggeststhatthepresent
appealonly calls into questiona relativelysmallfractionof permitconditionscontainedin theoverall
CAAPPpermit.
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ii. Otherrelated factors

Petitionerarguesthat the absenceof ablanketstaywould cause“administrative

confusion”because theuncontestedconditionsoftheCAAPPpermit would remainin

effectwhile the challengedconditionswould be governedby the “old state operating

permits.” Petition at page 7. The illinois EPAtakesexceptionto akey assumptionin

thePetitioner’sargument. In theillinois EPA’sview, thevestigesof anyformerState

operatingpermitsfor this CAAPPsourcedissipatedupon theillinois EPA’s issuanceof

theCAAPPpermit on September29, 2005. This areaof discussionmaybeasignificant

sourceofPetitioner’smisunderstanding,thusexplainingits confusionwith theeffectsof

a limited stay.

Section39.5(4)(b)statesthataCAAPPsourcemustabideby the termsofits

previousStateoperatingperniit, eventhoughthepermit mayhaveexpired,“until the

source’sCAMP permit hasbeenissued.”See, 415 ILCS 5/39.5(4)(b)(2004).4 A few

subsectionslater, thestatuteprovidesthat theCAAPPpermit “shall uponbecoming

effectivesupercedetheStateoperatingpermit.” See; 415 ILCS 5/39. 5(4)(g)(2004).

Takentogether,theseprovisionsindicatethatpermit issuanceandpermit effectiveness

for aCAMP permit aresynonymousandthat anyunderlyingStateoperatingpermit

becomesa nullity upon theaforementionedoccurrence.TheGeneralAssemblycouldnot

havereasonablyintendedfor asource’sobligationto enduponpermitissuance,only to

Petitioneralso referencesSection9.1(1)oftheAct asa sourceof authorityfor its propositionthat the
Stateoperatingpermitcontinuesin effectuntil theCAAPPpermit is issued.See, Petition atpage6. This
assertioniserroneous.Section9.1(I) appliesonly toNewSourceReviewpennitsissuedunderthe
authorityof theCAA, notCAAPPpermitsspecificallygovernedby Section39.5. Althoughthe text of the
subsectionis silentwith respectto this distinction, it shouldbeconstruedwith referenceto itscontextand
surroundingprovisions,which areconfmedentirelytospecifiedCAA programs.Alternatively, to the
extentthat theAct’s CAAPPrequirementsaremore specific toCAAPP permits,theprovisionfoundat
Section39.5(4)(b)would apply insteadof themoregeneralprovisionunderSection9.1(1).

11
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have theCAMP permit’ssupercedingeffect on theStateoperatingpermit delayeduntil

permit effectiveness.

Petitionerapparentlyreadstheabove-referencedprovisionsasthoughtheyapply

to theBoard’sfinal action in this appeal. See,Petitiona/page6. However,this

argumentignoresotherprovisionsoftheAct that clearlydepict the Illinois EPAasthe

permit-issuer.No cleaterevidenceof this intentcanbe foundthanthenumerous

provisionsofSection39.5(9)of theAct, which governtheUnitedStatesEnvironmental

ProtectionAgency’s(hereinafter“USEPA”) participationandrole in reviewingthe

CAAPPpermits. See,415 JLCS5/39.5(9)(2004).~ Otherprovisionsof theAct similarly

establishthat permit issuancedenotestheactionoftheIllinois EPA,not theBoard,in the

contextof CAAPPpermitting.6

As previouslymentioned,the Illinois EPA doesnot deny that theCAAPP

permittingprocessis analogousto thetypeof“administrativecontinuum”recognizedby

Illinois courtsin otherpermittingprogramsundertheAct. In this respect,the Illinois

EPAperformsa role undertheIllinois CAAPPthat requires,in essence,adefacto

issuanceofa CAMP permit. TheBoard’sobligation in adjudicatingwhetherthepermit

shouldissue,in contrast,is adejure-likefunctionthat, while critical in termsof

$ See, 415 !LCS5/39.5(9)(b)(noting requirementthat the Illinois EPA shall not “issue”the proposed
permit if USEPAprovidesa written objectionwithin the45 dayreviewperiod);415!LCS
5/39.5(9)Q)(explainingthat whenthe Illinois EPAis in receiptof a USEPAobjectionarising froma
petition, the “Agency shallnot issue the permit”); 415 JLCS5/39.5(9)(g)(observingrequirementsfor
whenevera USEPAobjectionis receivedby the Illinois EPA following its issuanceof a permitafter the
expirationof the45-dayreviewperiodandprior to receiptof anobjectionarisingfrom apetition).Notably,
onesuchprovisionstatesthatthe “effectivenessof a permit or its requirements”is notstayedby virtue of
the filing of apetitionwith USEPA. See,415 JLCS5/39.5(9)(/).

6 TherequirementsinSection39.5(10),entitled“Final AgencyAction,” recognizethe standardsfor

permit issuanceby the Illinois EPA. 415JLCS5/39.5(10)(2004). Similarly, the reviewprovisionsforTitle
V permits,codifiedat Section40.2, focuson apermit denialor a grantofa permit with conditionsasa
basis for appealtotheBoard. See,4/5ILCS5/40.2(a)(2004). Thelatterprovisionsevengo sofat asto
reference“final permit action” in relationto the Illinois EPA’s permit decision. Id.
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determiningwhethera permit issuedby the Illinois EPA becomes final, should notcolor

themeaningofotherlegal terms.7 The issuanceoreffectivenessof a CAAPPpermit is

functionallydistinct from the legalismsassociatedwith whena CAAPPpermit becomes

final.

Evenputting asidethelegal semanticsposedby this issue,the thrustof

Petitioner’sargumentmissesits mark. Any confusionstemmingfrom theappealphase

oftheTitle V programshouldbe fairly modestcomparedto thepast. Prior to the

enactmentoftheCAA Amendmentsof 1990,statesissuedpermitsundera patchworkof

variousprograms. In Illinois andelsewhere,numerouspermitsfor separateor discrete

pollutant-emittingactivitieswould oftenexist foran individual sourceof majoremissions

and they frequentlydid not addresstheapplicability ofall otherCAA orstate(i.e., State

ImplementationProgram(“SIP”)) requirements.8TheTitle V operatingpermit program

ensuredthat all ofamajorsource’sapplicablestateandCAA-relatedrequirementswould

bebroughttogetherinto a single,comprehensivedocument. In doing so,the legislation

soughtto minimizetheconfusionbroughtaboutfrom theabsenceof a uniform federal

permittingsystem.9By trying to breathlife into theStateoperatingpermitsbeyondthe

dateofthe Illinois EPA’s permit issuance,Petitioner’sargumentwould actuallypro1ong

oneof thevery problemsthat theTitle V permittingschemewasmeantto remedy.

As a practicalmatter,Petitioner’srequestedrelief beliesthenotionthat formerStateoperatingpermits
continueto govern the ~ciIity’soperationsuntil the Board issuesits final ruling in thiscause. After all, it
is theCAAPPpermit issuedby the Illinois EPA fromwhich the Petitioneris seekinga stay.

8 See, David P. Novello, TheNewCleanAir Act OperatingPermitProgram: EPA ‘sPinal Rules,23

EnvironmentalLaw Reporter10080,10081-10082(February1993).

~ id.
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Petitioneralsomentionsin passingthat theIllinois EPA’s failure to providea

sufficient statementofbasisfortheCA.APPpermit is anotherreasonfor stayingtheentire

permit. Petitionatpage7. BecausePetitionertreatsthis issueseparatelyin its Petition,

theillinois EPAwill not fully addressthemeritsoftheargumentin thisMotion.

However,the illinois EPA will briefly respondto the issueas it relatesto thePetitioner’s

requestfor stay.

Thestatementofbasisenvisionedbythestatuteis an informationalrequirement

that is meantto facilitateboththepublic andUSEPA’sunderstandingof thepermit

decisionin thedraftphaseof permitting. See, 415 ILCS 5/39.5(8)(b)(’2004). It isnot a

partof, nordoesit otherwiseaffect,thecontentoftheCAAPPpermitand it doesnot bind

or imposelegal consequencesin thesamemannerthatapermit itselfdoes.TheIllinois

EPAgenerallydoesnot believethat anyperceivedinadequaciesin thestatementofbasis

canlawfully rendertheentireCAAPPpermitdefective.

In this instance,thePetitioneridentified its grievanceswith respectto theCAAPP

permit’sconditionsnotwithstandingtheallegedflawsin theunderlyingstatementof

basis. To theextentthat somethingcontainedin astatementofbasisis found

objectionable,or is left outaltogether,the Illinois EPAsuggeststhat themechanismfor

challengingit runsto theunderlyingpermit condition,not thestatementitself. The

Petitionershouldnot beheardto complainofthe inadequaciesofthestatementwhenthe

basisthatgivesriseto theappealstemsfrom apermit’sconditions,not thedeliberative

thought-processesofthepermittingagency.As such,the Illinois EPA doesnotconstrue

a statementofbasisas affectingthevalidityof the final CAAPPpermitnorasareason

for voidingthe illinois EPA’s final permitdecision.If suchchallengeswererecognized

14
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by theBoard,theycouldserveasapretextfor preventingthefinal issuanceofaCAAPP

permit andresultin perpetuallitigation overa largely ministerialagencyfunction.

TheIllinois EPA is ultimatelypreparedto arguethat thestatementofbasis that

waspreparedin conjunctionwith theCAAPPpermitwassufficiently adequateasto

complywith theAct. Alternatively, the illinois EPAis preparedto contendthat the

statementofbasisrequirementis predominantlyproceduralin nature,is confinedto the

preliminarystagesofthepermittingprocessandarguablylackssufficiently intelligible

standardsasto serveasabasisfor enforcement.In any event,theBoardshoulddenythe

Petitioner’srequestfor stayon anygroundsrelatingto this issue. Onthewhole, the

Petitioner’schargethat thestatementofbasisaffectstheentirepermitis unsupportedby

law andfails to demonstratea probabilityof successon themeritsof thecontroversy.

iii. Significanceofprior Boardrulings

TheBoardhasgrantednumerousstaysin pastandpendingCAAPPpermit

proceedings.For themostpart, theextentofthe reliefgrantedhasbeena functionofthe

reliefsoughtbythepetitioningparty. In severalcases,theBoardhasgrantedstaysofthe

entireCAAPPpermit,usuallydoingsowithoutmuchsubstantivediscussion)°

Curiously,all exceptingoneoftheprior casesinvolving blanketstayswerebroughtby

petitioningpartiesrepresentedby thesamelaw finn. In otherCAAPP appealcases,the

Boardgrantedstaysforthecontestedpermitconditions,againmirroringtherelief sought

‘° See, LoneStarIndustries,Inc., v. Illinois EPA, PCSNo. 03-94,slip opinionat 2, (January9, 2003);
Nielsenv. Bainbridge,L.L.C., v. Illinois EPA,PCBNo. 03-98,slip opinionat 1-2 (Febniary6, 2003);
Saint-GobainContainers,Inc., v. Illinois EPA, PCBNo. 0447,slip opinionat 1-2(Novembe6,
2003);ChampionLaboratories,Inc., v. Illinois EPA, PCi No. 04-65,slip opinionat 1 (January8, 2004);;
MidwestGeneration,L.L.C.,v. Illinois EPA, PCBNo.04-108,supopinionat 1 (January22,2004);Ethyl
Petroleum Additives,Inc., v. Illinois EPA, supopinionat 1 (February5, 2004); BoardofTrusteesof
Eastern Illinois Universityv. Illinois EPA, PCBNo. 04-110, slip opinionat 1 (February5, 2004).
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by thepetitioningparty.” In a few cases,theBoarddoesnot appearto havegrantedany

stayprotectionwhatsoever,asthepetitioningpartyapparentlyoptednot to pursuesuch

relief.’2

In themajorityof theafore-referencedcases,theIllinois EPA did not actively

participatein thestaymotionssoughtbeforetheBoarddueto theperennially-occurring

pressofothermatters.’3 In doing so, theflhinois EPAclearlywaivedanyrights to voice

objectionsto thestayssoughtandobtainedin thosecases.Evenin theabsenceofa lack

ofresources,it is doubtfiul that the fllinois EPAwould havearticulatedweightyconcerns,

aspresentlyargued,with respectto thestayreliefrequestedin earliercases.However,

following the Board’s last occasionto acton a blanketstayrequestin a CAAPPpermit

appeal,Illinois EPAofficials becameawareofthepotentialimplicationsposedby stays

on theexistingTitle V programapproval.’4 In thewakeof thisdiscovery,theIllinois

EPA is now compelledto observethat theBoard’searlierdecisionsaffordingblanket

staysto CAAPPpennitsarguablyfell shortofexploringall oftherelevantconsiderations

‘~ See,Bridgestone/FirestoneOff-road Tire Company v. Illinois EPA, PCB 02-31 at page3 (November1,

2001);PPG Industries,Inc., p. Illinois EPA, PCBNo. 03-82,supopinionat 1-2(February6, 2003);Abitec
Corporationv. Illinois EPA, PCBNo. 03-95,slip opinionat 1-2 (February20, 2003);Noveon, Inc’,~~.
Illinois EPA, PCi No.04-102,slipopinionat 1-2 (January22, 2004);OasisIndustries,Inc., v. Illinois
EPA, PCiNo. 04-116,slipopinionat 1-2 (May 6, 2004).

~~ See,XCTC LimitedPartnership, v. illinois EPA, PCi No. 01-46,consolidatedwith Georgia-Pac(Iic

Tissue, L.L.C., v. Illinois EPA, PCiNo. 01-51; GeneralElectric Companyv. Illinois EPA, PCiNo. 04-
115 (January22, 2004).

13 TheIllinois EPAdid file ajoint motionin supportofa stayrequestseekingprotectionfor contested

conditionsof a CAMP permit. See.Abitec Corporationv. Illinois EPA, PCB No. 03-95,slip opinionat 1-
2 (February20,2003).

~ Jimkoss,a formerUnit Managerfor the CAAPPUnit oftheDivision ofAir PollutionControl’s
PermitsSection,receivedaninquiry from a USEPA/R.egionV representativeinMarchof2004 pertaining
to thebroadnatureof thestaysobtainedinCAAPP permitappealproceedingsbeforetheBoard. This
initial inquiryled to furtherdiscussionbetweenUSEPAJRegionV representativesandthe Illinois EPA
regardingtheimpactof suchstayson theseverabilityrequirementsfor CAAPPpermitssetforth in 40
C.F.R. Part70 andthe Illinois CAAPP. (See; SupportingAffidavit ofJim Ross attachedsothis Motion).
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necessaryto theanalysis.Accordingly,the Illinois EPAurgestheBoardto reflectupon

additionalfactorsthat havenotpreviouslybeenaddressedto date.15

iv. Statutoryobjectivesof CAAPPandcommonattributesof permit
appeals

As discussedearlierin this Motion, theIllinois CAAPPcommandstheillinois.

EPA to incorporateconditionsinto aCA.APPpermit that addressrequirements

concerningthe “severability”ofpermitconditions. See, 415 ILCS 5/39.5(7) (1) (2004). To

this end,everyCAAPPpermitis requiredto containa permit conditionseveringthose

conditionschallengedin asubsequentpermitappealfrom theotherpermitconditionsin

thepermit. Theseverabilityprovisionis prominentlydisplayedin theStandardPermit

ConditionsofthePetitioner’sCAAPPpermit. See,StandardPermitCondition9.13. It

shouldalsobenotedthat thelanguagefrom theAct’s CAAPPprogramminorsthe

provisionpromulgatedby USEPAin its regulationsimplementingTitle V oftheCAA.

See,40 C.F.R.§70.6(a)(5)(July1, 2005edition).

As is evident from thestatutorylanguage,theobviouslegislativeintent for this

CA.APPprovisionis to “ensurethecontinuedvalidity” oftheostensiblylargerbodyof

permitting requirementsthat arenot beingchallengedon appeal. Theuseof theword

“various” in describingthoseconditionsthat areseverableis especiallyimportantwhen

comparedwith the laterreferencein thesamesentenceto “anyportions”ofthepennit

thatarecontested. Becausethecommonlyunderstoodmeaningoftheadjective

“various” is “of diversekinds” or “unlike; different,” this wordingdemonstratesa

legislativeintent to contrastonediscernablegroupofpermit conditions(i.e.,uncontested

~ It is noted that theBoard’spriorrulings regardingblanketstaysof CAAPPpermitshavebeengranted
contingentupon theBoard’s final actionin theappealor “until theBoard ordersotherwise.”

17



ELECTRONIC FILING, RECEIVED, CLERK’S OFFICE, NOVEMBER 16, 2005

conditions)from theotheranother(i.e., contestedconditions). See, The American

Heritage Dictionary, Second College Edition; see also, Webster’s New World Dictionary,

Third College Edition (describingprimary useoftheterm as“differing onefrom another;

of severalkinds”). Given theclearabsenceofambiguitywith this statutorytext,no other

reasonablemeaningcanbe attributedto its language.

The illinois EPAreadily concedesthat thepermit contentrequirementsofthe

CA). andthe illinois CAAPParenot directlybindingontheBoard. However,while the

Illinois EPA’smandateunderSection39.5(7)(i) oftheAct’s CAAPPprogramdoesnot,

on its face,affect theBoard,theprovisioncouldarguablybe readasalimited restriction

on theBoard’sdiscretionarystayauthorityin CAAPPappeals.’6Implicit in thestatutory

languageis anunmistakableexpressionaimedatpreservingthevalidity andeffectiveness

of somesegmentoftheCAAPPpermit duringtheappealprocess.This legislativegoal

cannotbeachievedif blanketstaysaretheconvention. Wheretheobviousintentionof

lawmakerscouldbethwarted,reviewingcourtsmustconstrueastatutein a mannerthat

effectuatesits objectandpurpose.See, F.D.LC. v. Nihiser, 799F.Supp.904 (CA). Ill.

1992); Castaneda v. illinois Human Rights Commission, 547N.E.2d437 (Ill. 1989). In

this instance,theBoardshouldrecognizean inherentlimitationof its stayauthorityby

virtue oftheIllinois CAAPP’s severabilityprovision. At thevery least,theexistenceof

theprovisionshouldgivepauseto theBoard’srecentapproachin evaluatingstaysin

CA.APPpermitappeals.

16 Any suchrestrictionmaynotbeabsolute,asthe Act’s permit contentrequirementdoesnotnecessarily

ruleout thepotential meritsofa blanketstaywherea permit is challengedin its entirety.As previously
mentioned,theIllinois EPAdisputesthemerits of Petitioner’sargumentrelatingto a purporteddeficiency
in the CAAPPpermit’sstatementof basis.
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It is noteworthythat oneof thechiefgoalsoftheCAA’s Title V programis to

promotepublic particijrntion, includingtheuseof citizensuitsto facilitatecompliance

throughenforcement.’7TheseverabilityrequirementofthePart 70 regulations,which

formedtheregulatorybasisfor Section39.5(7)(i) ofthe Illinois CAAPP,canbe seenas

anextensionofthis endeavor.BlanketstaysofCAAPPpermitscouldarguablylessen

theopportunitiesfor citizenenforcementin an areathat is teemingwith broadpublic

interest. Moreover,thecumulativeeffectof stayssoughtby Petitionerandothercoal-

fired CAAPP permitteesin otherappealswould casta widenet. Blanketstaysof these

recently-issuedCAAPPpermitswould effectivelyshieldan entiresegmentofillinois’

utilities sectorfrom potentialenforcementbasedon TitleV permitting,whichwasmeant

to provideamoreconvenient,efficient mechanismfor thepublic to seekCAA-related

enforcement.

Onelastconsiderationin this analysisis thedeliberate,if not time-consuming,

paceofpermit appealsin general.From pastexperience,the illinois EPAhasobserved

thatmanypermitappealsareof a type thatcouldmoreaptly bedescribedas“protective

appeals.”Thesetypesofappealsarefrequentlyfiled becauseaparticularpermit

conditionaffectsan issuerelatingto on-goingor futureenforcementproceedings.

Alternatively, thesecasesmayentail someotherkind ofcontingencynecessitating

additionalpermitreview,anewpermitapplicationand/orobtaininga revisedpermit from

theIllinois EPA. Only rarelydoesapermitappealactuallyproceedto hearing.

Basedon theIllinois EPA’s estimation,nearlyall oftheCA.APPpermitappeals

filed with theBoardto datecouldbe aptly describedas“protectiveappeals.” While a

17 See, David P. 1’4ovello, TheNewClean Air Ac: OperatingPennit Program:EPA’sFinal Rules,23

EnvironmentalLaw Reporter10080,10081-10082(February1993).
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handfulofcaseshavebeenvoluntarilydismissedfrom theBoard’sdocket,severalof

thesecasesare,andwill remain,pendingwith theBoardfor monthsand/oryearsto

come,in part,becausethereis no ability to resolvethemindependentoftheir related

enforcementorpermittingdevelopments.As the Illinois EPA is oftenanobligatory

participantin manyofthesetypesofcases,this argumentis notmeantto condemnthe

practice. Rather,therelevantpointis that significantportionsof aCAAPPpermitstayed

in its entiretywill bedelayedfrom taking effect,in spiteofbearingno relationshipto the

appealor its ultimateoutcome.To allow this undercircumstanceswherepetitioning

partiesseldomappearto desiretheir “day in court”strikesthe Illinois EPA asneedlessly

over-protective.

CONCLUSION

Forthereasonsexplainedabove,the Illinois EPAmovestheBoardto denythe

Petitioner’srequestfor astayof theeffectivenessoftheCAAPPpermitin its entirety.

Respectfullysubmittedby,

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

RobbH. Layman (-
AssistantCounsel

Dated:November18,2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, illinois 62794-9276
(217)524-9137
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STATE OF ILLINOIS
COUNTYOF SANGAMON

• AFFIDAVIT

I, Jim Ross,beingfirst duly sworn,deposeandstatethat thefollowini statements

set forth in this ~nstrwnentaretrueandcorrect,exceptasto mattersthereinstatedto on

informationandbeliefand,asto suchmatters,theundersignedcertifiesthat he believes

thesameto be true:

1. 1 am.currentlyemployedby theIllinois EnvironmentalProtectionAgency

(“illinois EPA”) asaSeniorPublicServièeAdministratorprofessionalengineer.During

theearlypart of2004,I wastheManagerof theCleanAir Act PermitProgram

(“CAAPP”) Unit in theDivision ofAir Pollution Control’sPermit Section,whoseoffices

are locatedat 1021 North GrandAvenueEast,Springfield,Illinois. I havebeen

employedwith theillinois EPAsinceMay 1988.

2. As partofmyjob responsibilities,I participatedin frequentteleconference

callswith representativesfrom theUnitedStatesEnvironmentalProtectionAgency

(“USEPA”) at~RegionV in Chicago,fllinois, involving various‘pendingCAAPPpermit

applicationsand issuespertainingto theadministrationoftheCAAPPprogram.By

virtue ofmyinvolvementin theCAAPPpermit reviewprocess,I amfamiliarwith

communicationsbetweenUSEPAIRegI0nV andthe Illinois EPAin Marchof2004

concerninganissuerelatingto staysobtainedin CAAPP permit appealsbefotethe

Illinois PollutionControlBoard. Theissuewasinitially raisedby arepresentativefrom

USEPA/RegionV. who expressedconcernabouttheimpactof suchstaysuponthe H

severabilityrequirementsof40 C.F.R.Part70 andthe Illinois CAAPP.

3. I havereadtheMotion preparedby theillinois EPA’s attorneysrelatingto
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this matterand,further, find that thefactsset forth in saidresponsesandanswersaretrue,

responsiveandcompleteto thebestofmy knowledgeandbelief.

SubscribedandSworn
To BeforeMe this,/çDay ofNovember2005

± OFFtC~AI.SEA!.
BRENDA BOENNER t

, NOTARYFtJ&C,STAThO�IUJNO~$

oR
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CERTIFICATE OF SERVICE

I herebycertify that on the 18thdayofNovember2005,I did send,by electronic

mail with priorapproval,the following instrumentsentitledAPPEARANCES,

MOTION IN OPPOSITIONTO PETITIONER’SBEQUESTFORSTAY and

AFFIDAVIT to:

DorothyGunn,Clerk
illinois PollutionControl Board
100 WestRandolphStreet

• Suite11-500
Chicago,Illinois 60601

anda trueandcorrectcopyof thesameforegoinginstrument,by First ClassMail with

postagethereonfully paidanddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

BradleyP.Halloran SheldonA. Zabel
HearingOfficer KathleenC. Bassi
JamesR. ThompsonCenter StephenJ.Bonebrake
Suite 11-500 JoshuaR. More
100 WestRandolphStreet Kavita M. Patel
Chicago,illinois 60601 SchiffHardin,LLP

6600SearsTower
233 SouthWaekerDrive

Chicago,illinois 6060

RobbH.Layman (1
AssistantCounsel


